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CHAPTER I
THE INTRODUCTION

CHAPTER I
THB INTRODUCTION

Every teacher is governed in his work not only "by the local rules
and regulations of his school committee, hut hy a great body of state
laws pertaining to public-school education.

Some of the fundamental

public-school laws concern attendance, length of school year, state
financial aid, free textbooks and supplies, supervision, health service,
transportation, tenure of teachers, pensions for teachers, salaries of
teachers, powers of school committees, school appropriations, and dozens
of other matters.

It is, therefore, only common sense that teachers

know something about public—school law and be interested in pending
legislation.

Of the many phases of public-school law, finance has been

chosen as the subject of this problem.
Definition of School Finance — Finance is the activity that in¬
cludes the securing and expending of all moneys, the accounting, there¬
fore, the finance program or budget, the financial aspects of the ser¬
vice of supplies, and the control of all non-public revenue derived from
service activities carried on within the local system.^"
Importance of Finance — In any plan requiring money for its suc¬
cessful operation, finance is the most powerful agency.
trols finance also controls policy.

Whoever con¬

Up to the present time, the people

have recognized this fact and have entrusted the policy power over fin¬
ance to the legislature and the board of education.

However, the danger

of a shift of this control is always present as illustrated by the many

(l) Moehlman, A.B.
School Administration.
Mifflin Company, 1940. p. 451.

Boston.

Houghton-
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"bills being introduced to remove the control of finance from the board
of education to some other agency, usually politically dominated.
danger is not wholly outside the school organization.

The

Too much control

given over to the professional executive may determine instructional
policy.

In fact, at least for a short period of time, it may determine

social policy.
Controls of School Finance — The state, through the legislature,
determines the source of all revenue and the method of financing public
education.

The community education authority, operating tinder these

state statutes, determines annually the amount of money to be raised
locally and the purposes for which it is spent.

The Federal Government

has participated in the financing of public education since 1787 and has
exercised a directive influence since 1917.

2

In order that local con¬

trol over the educational program may be maintained, the community must
recognize its responsibility for contributing to the limit of its re¬
sources.

This significant fact has been frepuently overlooked by many

organizations in recent attempts to secure increased state and federal
support.
One of the duties of the board of education is to keep the people
intelligently informed of the purpose, value, conditions, and needs of
public education within the community.

Failure to do this will strength¬

en the current attitudes of many people toward other forms of social
welfare.

There is only so much money for social expenditures.

Basic¬

ally, money for social welfare is made available by redistributing the

(2)

Ibid,

p. h5l-

-

wealth.
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Under existing economic conditions in this country there is &

limit to social expenditures,

established by the people.

If the people

decide to spend the available tax money for unemployment insurance, old
age annuities, etc., the more important and youthful population is bound
to suffer.
These social choices are probably determined by a feeling of value
and it is a commonly accepted statement that one appreciates only what
one pays for.

This value has been recognized by self-imposed taxation

on the community level.

Of the total school revenue, the local contri¬

bution i8 decreasing proportionately from year to year.

The use of the

community tax on real estate, persons, and personal property permits
the local district to control its educational program.

Increased state

and federal aid may not only change controls but also change the social
willingness and choice of the people.
In spite of the great importance of finance in local school situs^*
tions, it is surprising how little is known about its legal aspects.

It

is for that reason that this study concerning the legal problems of school
finance is undertaken.
Limitations of the Study — In general, Federal interest in educa¬
tion will not be considered in this study except for some references
which may be made to pending legislation in Congress or to recent cases
which are nationally prominent.

Specifically,

tional education will not be considered.

laws pertaining to voca¬

CHAPTER II
THE PROBLEM

The Problem Defined — The problem is to answer a number of the
more obvious and common questions about school finance by referring to
statutes of the General Court of Massachusetts and, by means of citations
of actual law cases and these statutes, to substantiate the answers*
Definitions — At first glance, school finance seems to be a broad
term and, from generally accepted accounting practice, it is.

It is

divided into many headings and sub-headings in the school finance books.
Current Erpense — This includes all activities involved in the
daily operation of the schools.

These may be divided into six activi¬

ties including general control, co-ordinate activities, auxiliary agen¬
cies, operation of the school plant, and upkeep or maintenance of the
school plant.

General control and instruction includes general adminis¬

tration and staff personnel costs, child and adult education, salaries
of teachers, cost of textbooks and library and reference books.

Co¬

ordinate activities include the services of doctors, dentists, and
nurses, and the enforcement of school attendance laws.
cies include the operation of public libraries,

Auxiliary agen¬

transportation, institu¬

tional care, free lunches, and the maintenance of gardens, community
playgrounds, and community centers*

Operation of school plant includes

all those activities essential to the cleaning, heating and ventilating
of the school plant.

Upkeep of the Bchool plant and grounds includes

expenditures for repairs to the existing plant and the replacement of
furniture and equipment.^

(1)

Ibid.
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Other Accounting Divisions — Besides current expense,

there may he

many other divisions such as capital outlay, debt service, fixed charges,
revenue,

etc.

Bach one of these, like current expense, represents a

group of expenditures in the budget.
Obviously,

these accounting divisions all have to do with the

spending of money.

In general, all questions under these headings must

be concerned with procuring the money to be spent.

I intend to proceed

on this basis, then, with two main headings, namely:—
(1) The powers and duties of the school committee relating to
expenditures, and
(2) The sources of revenue for the public schools.
General Procedure — The general plan of procedure will be to raise
certain Questions regarding the above headings and then by appropriate
statutes and law cases seek to answer these questions.

CHAPTER III
SCHOOL LAWS DEALING WITH REVENUE

CHAPTER III
SCHOOL LAWS DEALING WITH REVENUE

Prom what sources does the money for school purposes come?
Chap. 71, Section 1.
Maintenance of Public Schools. — Every town shall
maintain, . a sufficient number of schools for the instruction
of all children who may legally attend a public school therein ....
Chap. 71, Section 4.
Certain Towns to Maintain High Schools. — Every
town containing,.five hundred families., shall,
. maintain a high school, .
Chap. 71, Section
Forfeiture for Town’s Neglect to Raise Money for
Schools. — Every city and town shall annually provide an amount of
money sufficient for the support of the public schools as reouired by
this chapter.

1. Chap. 69, Section 9*

Education in Use of English, etc. — The de¬
partment, with the co-operation of any town applying therefor, may
provide for such instruction in the use of English for persons
eighteen years of age or over unable to speak, read, or write the
same, and in fundamental principles of government and other subjects
adapted to fit for American citizenship, as shall jointly be approv¬
ed by the local school committee and the department.
Teachers and supervisors employed therein by a town shall be chosen
and their compensation fixed by the school committee subject to the
approval of the department.

1.

Chap. 69, Section 10.
Partial Reimbursement by Commonwealth of
Town Providing Such Instruction. — At the expiration of each school
year, and on approval by the department, the commonwealth shall pay
to every town providing such instruction in conjunction with the de¬
partment, one half the amount expended for supervision and instruc¬
tion by such town for said year.

2.

Chap. 69, Section 16.
Sight-Saving Classes for Children. — Under
the direction of the director, there may be expended annually such
sums as the general court may appropriate to provide sight-saving
classes for children certified by any reputable oculist as fit sub¬
jects for instruction therein.
With the approval of the director,
local school committees may organize and conduct such classes.

3.

Chap. 69, Section 3.
Educational Trusts. — The department . . . .,
may receive, in trust for the commonwealth, any grant or devise of
land or any gift or bequest of personal uroperty for educational
purposes, and shall forthwith transfer any money or securities so
received to the state treasurer, who shall administer the same as
provided in section sixteen of chapter ten.

4.

Chap. 69, Section 28.

Special Day Classes for Deaf Pupils in Public

-
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Schools of Certain Towns.
The department may, in co-operation with
the school committee, establish in not more than six towns, each
having ten or more deaf pupils resident therein or in towns accessi¬
ble thereto, special day classes for such deaf pupils .
In connection with said classes, there shall be provided instruction
in lip reading.
The town shall be reimbursed by the commonwealth
for the reasonable cost of maintenance of such classes, including
the necessary traveling expenses of the pupils.
Chap. 643, Acts of 1948.
This act cancelled the old chap. 70, but
the new chapter is still numbered 70.
Chap. 70, Section 1.
School Aid.
To promote the equalisation of
educational opportunities in the public schools of the commonwealth
and the equalization of the burden of the cost of the schools to the
respective towns, the state treasurer shall pay annually to the sev¬
eral towns sums as provided in this chapter, which sums shall be
known as school aid.
Chan. 70, Section 2. Massachusetts School Fund.
The present school
fund of the Commonwealth known as the Massachusetts School Fund, with
future additions, shall continue to constitute a permanent fund.
The commissioner of education, hereinafter referred to as the com¬
missioner, and the state treasurer shall continue to be commissioners
to invest and manage said fund, and they shall report annually the
condition and the income thereof. All investments shall be made with
the approval of the governor and council.
The annual income of the
Massachusetts School Fund shall be expended in accordance with the
provisions of section three.
Chap. 70, Section 3*
Same subject:
Payments to Cities and Towns.
The state treasurer shall annually, on or before November twentieth,
pay to the several towns the amounts required under this chapter.
The revenue of the Massachusetts School Fund, any federal funds avail¬
able for the purposes of this chapter, and such additional amounts
as may be necessary, from the proceeds of the taxation on incomes
under chapter sixty-two or, if such proceeds are insufficient, from
such other revenues aB may be appropriated therefor, shall be applied
to such payments.
The amount of such grant for each town shall be
determined annually by the commissioner from the returns required
by this chapter and by chapter seventy-two for the preceding school
year, and shall be fifty percent of the amount by which the foundation
program, as defined in section four, exceeds the product of each one
thousand dollars of the equalized valuation of such town multiplied
by six.
Chap. 70, Section 4.
Same Subject:
Foundation Program.
The found¬
ation program shall be an amount of one hundred and thirty dollars
for each person between the ages of seven and sixteen in the sever¬
al towns as determined in the registration of minors reouired by

tur-"-wv- . .-rr»

—■ ■-

■ -

■'

-

11

-

section two of chapter seventy-two, which amount shall be increased
or decreased by one dollar for each hundred million dollars, or major
fraction thereof, of increase or decrease respectively in the total
equalized valuation of the commonwealth, after effective date of
this chapter; provided, that in any town of less than five thousand
population, the foundation program may, on approval of the commis¬
sioner, be the product of one hundred and twenty-five dollars mul¬
tiplied by the number of equivalent full-time teachers, -principals,
supervisors and guidance directors in the public day schools of
said town multiplied by twenty-three.
Chap. 70, Section 5»
Same Subject:
Net Average Membership.
Nor
the purposes of section eight, the net average membership in the
public day schools of a town for any school year shall be the aver¬
age membership for such year as shown by the school registers, in¬
creased by the number of pupils resident therein whose tuition in
the public schools of another town, for not less than half such
year, the town has paid, decreased by the number of non-resident
pupils attending its schools for not less than half such year.
Chap. 70, Section 6.
Same Subject:
Allotments Regulated. No al¬
lotment to a town under this chanter shall be less than the amount
of the reimbursement to such town in the year nineteen hundred and
forty-eight under the provisions of this chapter and of sections
five, eight, ten and thirty-eight A of chapter seventy-one which
were then in force.
Chap. 70, Section 7*
Same Subject:
Equalized Valuation of City or
Town.
The equalized valuation of a town for the purpose of this
chapter shall be the valuation established by the general court for
the purpose of this chapter, or, if no such valuation is made the
last preceding valuation made for the purpose of apportioning the
state tax.
Chap. 70, Section 8.
Same Subject:
City or Town Not Eligible, When.
A town shall not be eligible to receive said school aid in any year
if the amount expended for school support, exclusive of cost of
transportation and of noon lunches and cafeterias, during the pre¬
ceding year was less than one hundred and ten dollars per pupil in
net averages membership in the public day schools in such town, un¬
less the commissioner recommends otherwise.
5.

i
-

Chap. 71, Section 65.
State Aid to Unions.
When the chairman and
secretary of the joint committee shall certify to the comptroller,
on oath, that the towns unitedly have employed a superintendent of
schools for the year ending on June thirtieth and have complied with
section sixty-three, a warrant shall, upon approval of the department, be drawn upon the state treasurer for the following amounts:
(l) the amount paid the superintendent as salary not including any
such amount in excess of five thousand dollars, and (2) the amount

-
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reimbursed to the superintendent for traveling expenses, not in¬
cluding any such amount in excess of six hundred dollars.

6. Chap. 71, Section 26C.

Federal Funds and Private Contributions; De¬
posit with Town Treasurer; Expenditure by School Committee.
The
commonwealth and the school committee of any town may accept funds
from the Federal government for the purpose of sections twenty-six
A to twenty-six F inclusive .
(Twenty-six A and twentysix D cover extended school services)

6.

Chap. 71, 26 E.
State Reimbursement for Extended School Services.
The commonwealth shall reimburse each town maintaining extended
school service under sections twenty-six A to twenty-six F, inclu¬
sive, in an amount no greater than forty percent of the salaries of
persons employed in such maintenance which were paid from moneys
appropriated by such town, but in no event more than twenty-five
hundred dollars ....

7.

Chap. 71, Section 24.
State Reimbursement for Continuation Schools.
Town maintaining such schools or courses as are approved by the de¬
partment .... shall be reimbursed by the commonwealth for one half
the sum raised by local taxation and expended for their maintenance
•

•

•

•

8.

Chap. 71, Section 7A.
Reimbursement to Cities and Towns for Expen¬
ses Incurred for Transportation of Pupils.
The state treasurer
shall annually, on or before November twentieth, pay to the several
towns from the proceeds of the tax on incomes, which shall be avail¬
able therefor subject to appropriation, the sums required as reim¬
bursement for expenses as approved by the commissioner of education,
incurred by any town for the transportation of pupils once daily to
and from any school within the town, or in another town, in excess
of five dollars per annum, per pupil in the net average membership
of such town; provided, (a) that no transportation reimbursement
shall be made on account of any pupil who resides less than one and
one half miles from the school which he attends, measured by a com¬
monly travelled route; (b) that the amount of grant, per pupil, for
transportation to private schools in towns which furnish such trans¬
portation, shall not exceed the amount of grant per pupil for trans¬
portation to public schools, ....

9.

Chap. 71, Section 15.
State reimbursement of Towns in Union High
School Districts.
Every town where a union high school is situated
shall be reimbursed by the commonwealth for the sums contributed to
the support of such school to the same amount and under the same
conditions as if said sum3 had been exnended to maintain a local high
school.
Each other participating town shall so be reimbursed to the
same amount and under the same conditions as if its contributions
had been expended for the tuition of its pupils in another town.

- 13 -
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Chap. 71, Section 3®®»
Director of Occupational Guidance and
Placement; Reimbursement of Town.
When the chairman and majority
of school committee certify to the state comptroller on oath that
the town has employed a director of occupational guidance and
placement, approved by the department prior to his or their appoint¬
ment, for the year ending June thirtieth, the town shall be eligi¬
ble to reimbursement on account of each such director in the same
amount as provided in part one of chanter seventy in the case of
teacher.

11. Cnap. 69, Section 7 A. Members of Armed Forces and Veterans En¬
titled to University Extension Courses Free of Charge.
In addi¬
tion to the persons entitled to take university extension courses
free of charge under section seven, the following persons shall be
entitled to take such courses free of charge for a total period of
not more than four years:
Residents of the commonwealth who shall
have served for at least sixty days in said military or naval forces
during World War II, and shall have received a discharge or re¬
lease, other than a dishonorable one, from such service.
The com¬
monwealth may accept and use such federal funds as may be available
for the purposes of this section.
11.

Acts 1946, Chap. 532.
School Instruction Beyond the Regular High
School Course of Instruction for the Benefit of Veterans and
Others.Any city or town maintaining an extended course
of instruction as provided by this act shall be eligible to re¬
ceive state reimbursement for expenses incurred therefor in the
manner prescribed for such reimbursement in the case of high schools.
This act shall cease to be operative after June thirtieth, nineteen
hundred and fifty-one.

12.

Chap. 74, Section 9«
State Reimbursement for Maintenance of Certain
Schools.
The commonwealth shall annually pay one half the net
maintenance sum to towns maintaining approved local or district in¬
dependent distributive occupations, industrial, agricultural or
household art schools, except agricultural deuartments of high
schools.

13.

Chap. 74, Section 10.
State Reimbursement for Certain Tuition
Fees.
The commonwealth shall reimburse towns paying fees under
section eight for tuition in agricultural departments in high
schools to the same extent as is provided by chapter seventy-one
in the case of towns paying fees for tuition in public high schools.

14.

Chap. 74, Section 12.
State Reimbursement for Maintenance of Ag¬
ricultural Department in High Schools.
The commonwealth shall pay
to towns maintaining approved local or district independent agri¬
cultural schools consisting only of agricultural departments in
high schools two-thirds of the salary of the instructors therein

—-»• v:-:
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Chap. 74, Section 21.
Expenditure of Federal Funds for Vocational
Education.
Subject to section twenty-two, the funds received under
said acts of Congress mentioned in clause (l) of section six A of
chapter fifteen shall be paid out, on requisition of the State
Board for Vocational Education, as reimbursement for expenses al¬
ready incurred, to approved schools and classes or courses for
training entitled to receive them under said acts.

16.

Chap. 76, Section 7.
Tuition of Public Charges.
Basis of compu¬
tation for the tuition in the public schools of any town of any
child over five years placed elsewhere than in his home town by, or
there kept under the control of, the department of public welfare
or the child welfare division of the institutions department of
Boston, the commonwealth or Boston, from its appropriations for
school purposes, shall pay to said town for each day of attendance
in a public elementary school an amount charged by the school com¬
mittee but not at a rate in excess of the expenditure per pupil for
the support, exclusive of general control and transportation in the
town, of the pupil day elementary schools in said town for the next
preceding school year based on the average membership of such
schools as printed in the annual report of the department of educa¬
tion and, for attendance in a public junior or senior high school,
the regular rate established by the school committee for non-resi¬
dent pupi18, filed with and approved by the department of educa¬
tion.

17.

Chap. 76, Section 8.
Transportation of Same (Boston City Wards).
Basis of computation.
For the transportation to and from a public
school of any child whose tuition is payable by the commonwealth
or by Boston under the preceding section, the commonwealth or
Boston, as the case may be, shall pay to the town furnishing the
same, for each week of five days or major part thereof, a sura eoual to the average amount per week for each child paid by it for
like transportation over the same route.

17.

Chap. 76, Section 9.
High School Tuition for Same (City of Boston
Wards).
Basis of computation.
If a town where a child is olaced
or keot under section seven does not maintain a public high school
offering four years of instruction, he may, subject to section six
of chapter seventy-one, attend the public high school of another
town, but the commonwealth or Boston, as the case may be, shall re¬
imburse the town where he is so placed or kept for tuition paid by
it on his account, and for the entire cost of his transportation.

18.

Chat). 76, Section 11.
Tuition of Inmates of Certain Institutions.
Basis of computation.
For tuition in the public schools in any
town of less than ten thousand inhabitants of any child between
the ages of five and fifteen not thereto fore resident in such
town, who is an inmate of an institution containing more than six
inmates, the town may recover from the institution the school ex-
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penses incurred "by reason of such child, to be determined jointly
by its school committee and the trustees or manager of the institu¬
tion, or in case of their disagreement, by the probate court; but
no demand shall be made upon said trustees or managers without a vote
of the town.
19.

Chap. 76, Section 14.
Transportation of Children Living Upon Is¬
lands.
Basis of computation.
The department of education may pro¬
vide transportation to and from school, or board in place thereof,
for such children of school age as live uoon islands within the
commonwealth that are without schools, in cases where the local
authorities are not reouired by law to nrovide such transportation.
Chap. 140, Section 172.
Disposition of Unexpended Dog Tax Refund.
Basis of computation.
Money received by a county treasurer under
the preceding sections relating to dogs, and not paid out in damages,
license blanks or books, record books, anti-rabie vaccine or other
purposes as required under said sections, shall, in January be paid
back to the treasurers of the towns in proportionate amounts as re¬
ceived from such towns, and the money so refunded shall be expended
for the support of public libraries or schools.

20.

Chau. 32, Section 16.
Reimbursement for Pensions Paid to Retired
Teachers Not Under Retirement Law.
Basis of comuutation.
Any town
which has voted to pay a pension to a teacher, or teachers, who
have been retired and have not been members of the retirement plan
is entitled to a refund to the amount not in excess of the maximum
as stated in the statutes.

21.

Chap. 6h5, Acts of 19^8.
An Act to Encourage the Establishment of
Regional and Consolidated Public Schools and to Provide Financial
Assistance to Cities and Towns in the Construction of School Build¬
ings. . . . Any city, town or regional school building committee
may apply to the commission for reimbursement, in whole or part, of
any expenses incurred on or after January first, nineteen hundred
and forty-six, in the preparation of preliminary studies, plans,
drawings, and estimates for a consolidated or regional school . .
. . Any city, town, or regional school district may apply to the
commission for a school construetion grant to meet in part the cost
of an approved school project or the service of any debit incurred
therefor.that no grant shall be approved for any amount
less than thirty-five percent nor more than sixty-five percent of
the auuroved cost.

ANSWER

The hulk of the funds for public school purposes come from local
property taxation and the Massachusetts School Fund.

In addition to

these sources, there are whole or partial reimbursements to the town
from the Commonwealth as follows:
1) For Americanization courses.
2) For sight-saving classes for children.
3) From educational trusts to be disbursed to the several depart¬
ments, according to the terms of the trust.
4) For special day classes for deaf pupils.
5) For salaries and traveling expenses of union superintendents.
6) For extended school services.
7) For continuation schools.
8) For transportation of school pupils.
9) For support of high schools in Union high school districts*
10) For a director of occupational guidance and placement.
11) For extension courses and instruction beyond regular high school
course.
12) For maintenance of independent distributive occupations, indus¬
trial, agricultural or household art schools, except agricultur¬
al departments of high schools.
13) For tuition fees to agricultural department in high schools.
14) For instructor's salary in agricultural departments in high
schools*
15) For vocational education (Federal funds administered by state).
16) For tuition for public charges, primary and secondary schools.
17) For transportation of public charges.
18) For tuition of inmates of certain institution.
19) For transportation of children living on islands.
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20) For pensions paid to retired teachers not under the retirement
lav.
21) For building school buildings and for expenses incidental to
building, i.e. architect, estimates, plans, etc.
In this chapter the numbers of the statements listed above are also
used to indicate the statutes listed as giving authority for the source
of revenue.
In later chapters each question is listed by a letter and this
same letter is used to indicate the statutes, citations and answer to
that question.

CHAPTER IV
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A. TEACHERS' SALARIES

CHAPTER 17
SCHOOL LAVS DEALING WITH EXPENDITURES
A. TEACHERS* SALARIES

What are the powers and duties of a school committee with regard
to teachers* salaries?
(a) Can the school committee, at any time, reduce the salaries of
teachers on tenure?
(h) If school year is lengthened are the teachers' salaries
affected?
(c) Must town raise money for the public schools aB voted by the
school committee?
(d) May a school committee budget money to pay the salaries of
teachers temporarily absent because of illness?
(e) Must a school committee pay all teachers at the same base rate?
(f) Can the school committee base its salary schedule on teaching
merit, education attainments, etc.?
(g) Can a teacher, not on tenure, who is dismissed before the end
of the school year, collect for the remainder of his salary?
(h) Can school committee raise salaries of teachers if town fails
to appropriate money for this purpose?
(i) If school committee closes a school, can the principal's salary
be reduced?

a.

^hap. 71, Section 43.
Reduction of Salary.
The salary of no teacher
employed in any town except Boston to serve at discretion shall be
reduced without his consent except by a general salary revision af¬
fecting equally all teachers of the same salary grade in the town.

a.

Chap. 71, Section 4l.
Tenure of Teachers.
Every school committee,
except in Boston, in electing a teacher or superintendent, who has
served in its public schools for the three previous consecutive
school years, other than a union or district superintendent, shall
employ him to serve at its discretion.

b.

Chap. 71, Section 1.
Maintenance of Public Schools. Every town
shall maintain, for at least one hundred and sixty days in each
school year unless specifically exempted as to any one year by the
department of education, a sufficient number of schools for the in¬
struction of all children who may legally attend a public school there¬
in.

:
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b.

Chap. 71, Section
Certain Towns to Maintain High Schools.
Every
town containing, according to the latest census, state or national,
five hundred families or householders, shall, . maintain a
high school,.One or more courses of study.and
it shall he maintained for at least one hundred and eighty dayB, ex¬
clusive of vacations, in each school year, .

h.

Chap. 71, Section 37*
Duties of School Committee.
It shall have
general charge of all the public schools.It may determine,
subject to this chapter the number of weeks and hours during which
such schools shall be in session.

c.

Chap. 71, Section 3^*
Remedy in Case a City or Town Fails to Pro¬
vide Money for the Support of Public Schools.
Every city and town
shall annually provide an amount of money sufficient for the support
of the public schools as required by this chapter.

d.

Chap. 71, Section 38*
Duties of School Committee, Election, etc.
of Teachers.
It shall elect and contract with the teachers of the
public schools.

e.
f.

Chap. 71, Section 40.
Minimum Salary for Teachers.
Women teachers
employed in the same grade and doing the same type of work with the
same preparation as men teachers shall be paid at the same rate bb
men teachers.

g. Chap. 71, Section 4-2.
Suspension and Discharge of Teachers and
Superintendents.
A school committee may dismiss any teacher, but
in every town except Boston, no teacher or superintendent, other
than a union or district superintendent, shall be dismissed unless
by a two thirds vote of the whole committee.
In every such town a
teacher or superintendent employed at discretion under the preceding
section shall not be dismissed, except for inefficiency, incapacity,
conduct unbecoming a teacher or superintendent, insubordination or
other good cause.

Jk,

h.

Chap. 71, Section
Remedy in Case a City or Town Fails to Pro¬
vide Money for the Support of Public Schools. Every city and town
shall annually provide an amount of money sufficient for the support
of the public schools as required by this chapter.

h.

Chap. 71, Section 3®*
Duties of School Committee, Election, etc.,
of Teachers.
It shall elect and contract with the teachers of the
public schools.

i.

Chap. 71, Section 43.
Reduction of Salary of Teachers and Superin¬
tendents.
The salary of no teacher employed in any town except
Boston to serve at its discretion shall be reduced without his con¬
sent except by a general salary revision affecting equally all
teachers of the same salary grade of the town.

r.

♦>

^ •.
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i.

Chap. 71* Section 42 A.
Demotion of Principal or Supervisor. No
principal or supervisor who has served in that position for over
three years shall, without his consent, he demoted except for inef¬
ficiency, . or other good cause.

i.

Chap. 71, Section 42.
Suspension and Discharge of Teachers and
Superintendents.
In every town a teacher or superintendent employed
at discretion under the preceding section shall not be dismissed.
Neither this nor the preceding section shall affect the right of
the committee. . . to dismiss a teacher whenever an actual decrease
in the number of pupils in the schools of the town renders such ac¬
tion advisable.
In case a decrease in the number of pupils in the
schools of a town renders*advisable the dismissal of one or more
teachers, a teacher who is serving at the discretion of a school com¬
mittee under section forty-one shall not be dismissed if there is a
teacher not serving at discretion whose position the teacher serving
at discretion is qualified to fill.

CITATIONS

a. 278 Mass.172.
The school committee of Fall River voted to reduce
the salaries of all teachers on tentire by an amount equal to twenty
percent, the reduction to take effect in April, excepting those who
had not been employed for more than three years and who had not been
elected to serve at its pleasure.
"The governing statutory words to be interpreted are 'same
salary grade*.
Clearly, identity of salary is not the sole test.
So to interpret the phrase would eliminate the word 'grade'.
It
is a familiar canon of statutory construction that every word of a
legislative enactment must be given force and effect . . . the word
•grade' has significance in connection with schools.
It has been
customary to describe the several schools in which instruction is
given preparatory for entrance to the high school as 'the grades'.
It has a wider import in this context because it is designed plainly
to include all public school teachers employed in a municipality,
regardless of the name of the school in which the service was ren¬
dered.
The word is broad enough to comprise tenure of service.
Two
teachers, one having a contract for one year only and the other
having continuous and indeterminate service enjoyed by the plain¬
tiff, cannot rightly be said to be in the same grade even though
receiving identical sums as salary.The result is that it
does not appear on the record that there has been any violation of
G. L. c.71, Sec. 43 in making the salary reductions here attacked.
There was a general salary revision and the salary of each plaintiff
was thereby reduced."
a.

241 Mass.325*
"The only supervision which city councils or towns
can exercise over the school committee is to vote to close the school
after they have been kept the length of time specified by law."

b.

Op. A.G. 576.
"This section as it appeared in St. I898, C.496,
Sec. 1, raised the minimum school year from twenty-four to thirtytwo weeks.
If the aggregate sum paid teachers by a town for thirtytwo weeks' work is the same as the aggregate sum previously paid
them for twenty-four, the effect is that the town reduces their
salaries.

..."

c.

251, Mass.82.
The provisions of C.71, 34; that cities "shall raise
by taxation money necessary for the support of public schools and
as required by this chapter is mandatory."
They carry a positive
and inflexible legislative command. Design of the section is to
make requirements of the chapter imperative and not subject even to
the limitations of the provisions of the law as to the budget.

c.

311 Mass.679.
"This section relates to support that is mandatory,
as distinguished from that which is permissive.
The legislative
intent is apparent that the municipalities must provide the money
that is necessary for the supoort of public schools".

------
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d.

241 Mas8.333*
"The power of the school committee to make reasonable
rules and regulations concerning the government, discipline, and
management of the public schools under their charge and the compen¬
sation and methods of determining the amount and terms of payment
of the teachers, subject to provisions established by the legisla¬
ture, is not open to question*
It has been settled in numerous ad¬
judications, 2l6 Mass.19, and cases there connected*
This general
grant of authority to have charge of the public schools and to fix
the salaries of teachers includes the subsidiary power to decide
within reasonable limits whether, in order to promote efficiency,
and insure constancy of excellent service on the part of teachers,
temporary absences without loss of pay shall be afforded them.
The
case upon this point is governed by the principle declared in 173
Mass. 312, 321 and 174 Mass.578.
The rational judgment of the
school committee exercised in good faith i9 not a subject to review
by the courts, 181 Mass. 127, 229 Mass.304."

e.
f.

321 Mas8.478, 73 N.E. 2nd 835*
"A female supervisor of arithmetic
was not entitled, under Teachers* Equal Pay Law, to same pay as
that received by male supervisor of manual training, where female
worked in the fifth and sixth grades, and male worked in this
sixth, seventh, and eighth grades, and the supervisory work of the
two teachers differed substantially.
Supervision is the only com¬
mon element in the work of the two teachers, and it is obvious
that supervision of the work in manual training must differ substan¬
tially from the supervision of the teaching of arithmetic.
There
are also great differences in the preparation and training of the
two teachers.
The plaintiff has had extensive education and exper¬
ience on the scholastic side of teaching.
Durgin's preparation and
training consisted principally of experience so a journeyman carpen¬
ter, with the addition of a short normal school course in the
teaching of manual training.
This case does not call for a careful
definition of the words 'the same* used four times in the statute.
Neither do we determine to what extent, if at all, the court must
give weight to the judgment of the school committee as to whether
the 'grades’, 'type of work', and the 'preparation and training'
are 'the same’.
It is clear that, in this case, none of the three
requirements of the statute is met.
The question is not whether
these teachers ought to receive more pay.
That question involves
many considerations which are to be weighed by the school committee.
The question for us is simply whether the plaintiff has proved a
case establishing rights within the statute.
The trial judge correct¬
ly ruled that she has not."

g.

286 MasB.21.
This case came up in the superintendency union of
Yarmouth, Dennis, and Brewster.
The superintendent of the union
employed a Mr. Pulvino as music supervisor.
Mr. Pulvino's services
were not satisfactory and he was discharged by the superintendent.
He sued for fulfillment of contract.
"A school committee of a town
may discharge at will, at any time, a teacher employed for a single
year."

-■i
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h.

98 Mass.587*
"The power giren to the school committee under this
section to contract with teachers necessarily implies and includes
the power to determine their salaries. And in so doing they are not
restricted to the amount appropriated for the purpose hy the city
council.
The power of the school committee to fix the compensation
of teachers of the schools of a city, and find the city to pay the
same, cannot be controlled by the city council except by voting to
close the schools after they have been kept open the time required
by law.
58 Mass. (4 Cush.) 599•"

i.

305 Mass.329, 25 H.E. (2d) 738.
In this case, a grammar school was
closed in the interest of economy and the principal, who was on ten¬
ure, was assigned to duty as a grade teacher at a much less salary.
She had been principal for eight years.
The court said "The fact
that the petitioner was chosen as a grammar school principal, and
was paid the same salary as other such principal, does not show that
she was in the same salary grade as the others after her school was
closed and theirs was left open.
She was not entitled to be classed
with them as to salary after that marked change in situation occurred.
After that change, she was the only person in her salary grade, and
section forty-three of chapter seventy-one afforded her no protection.
In 322 Mass.624, the principal was demoted and received a cut
in salary but another man was put in his place at the principal's
former salary.
In this case, the salary grade was still there and
no revision was made in it.
In both cases, since "a principal is only a superior sort of
teacher," neither of the principals was dismissed from his position.
Each was still a teacher in the schools.
It was merely a transfer.

-—

ANSWERS

a.

A school committee can, at any time, reduce the salaries of teachers
on tenure.
However, the salary revision must affect equally all
teachers of the same salary grade.

b.

The Attorney General gave as his opinion that, by practice and pre¬
cedent, the school year was fixed as to length and an increased
period necessitates an Increase in salary.

c.

Municipalities must provide the money which the school committee de¬
cides is necessary for the support of the public schools.

d.

Money to pay the salaries of teachers temporarily absent because of
illness is a legitimate item in the school appropriation.

e.

The school committee may put the salary schedule on any basis as
long as they act in good faith and according to the statutes.
How¬
ever, a salary schedule based on teaching merit is subject to much
criticism since decisions are difficult to substantiate. On the
other hand, so-called professional improvement in the form of course
credits and degrees is easily measured and is the usual method of
rating.

f.

Apparently the school committee may decide in either of two ways.
They may compare, in every case, grades, type of work, and prepara¬
tion and training.
They may use their own judgment as to the worth
of the type of training and preparation.
Their decisions, based on
these circumstances, to refuse equal pay seem to be final.
On the
other hand, they may decide that all teachers are all in the same
base grade as happened in Westfield and other towns.

g.

A school committee may discharge,
teacher who is not on tenure.
He
the town for compensation for the
sibly sue in tort if he considers
or ill will, etc., on the part of

h.

If the school committee has in its estimate of school expenses for
the year an amount of money for raises for the school teachers, it
can make the town liable for such payments even though the money for
such use was not appropriated.

i.

When a school is closed in the interest of economy, the principal,
serving at discretion, may be dismissed unless there is in the sys¬
tem a position, then held by a teacher not on tenure, which he is
qualified to fill.
He must serve, if he decides to stay, at a re¬
duced salary, if the committee so decides.
He may be demoted, under
these circumstances, on the basis of the clause "or other good cause"
in chapter seventy-one, section forty-two A, if the other require¬
ments of the statute are met.

at any time, without a hearing, a
cannot maintain an action against
remainder of the time. He may pos¬
his discharge to be due to malice,
the members of the school committee.
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CHAPTER V
SCHOOL LAWS DEALING WITH EXPENDITURES
B. INSTRUCTION

What are the powers and duties of the school committee relating to
expenditures for instruction?
(a) Can a school committee purchase supplies when no funds for
that purpose have been appropriated?
(b) Must a town purchase textbooks or can it insist that the
children pay for them?
(c) Must a school committee employ an attendance officer?
(d) Must a town teach Manual training and household arts?
(e) Must a town maintain vacation schools?
(f) Must a town maintain evening schools and evening high schools?
(g) Must a town teach foreign languages?
a. Chap. 43, Section 28.
Proposals to be Asked for Certain Contracts.
No contract.for the purchase.of supplies or
materials., the estimated cost of which amounts to five
hundred dollars or more, except in case of special emergency involv¬
ing the health or safety of the people or their property, 9hall be
awarded unless proposals for the same have been invited.
a.
b.

Chap. 71, Section 48.
Textbooks and Supplies to be Provided. The
committee shall, at the expense of the town, purchase textbooks and
supplies,.and shall loan them to the pupils free of
charge.

a.

Chap. 44, Section Jl.
Liability Not to be Incurred in Excess of
Appropriation, etc.
No department financed by municipal revenue,
or in whole or in part by taxation, of any city or town, except
Boston, shall incur a liability in excess of the appropriation made
for the use of such department . . .

c.

Chapter 76, Section 1.
School Attendance Regulated . The
school committee of each town shall provide for and enforce the
school attendance of all children actually residing therein in ac¬
cordance herewith .

c.

Chap. 77, Section 12.
Supervisors of Attendance.
Every school com¬
mittee shall appoint and fix the compensation of one or more super¬
visors of attendance, who may be either male or female, and shall
make regulations for their government.
Such supervisors shall not

US.

■HHM
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receive fees for their services.
The committees of two or more
towns may employ the same supervisor of attendance*
d. Chap. ?1, Section 17.
Teaching of Manual Training and Household
Arts.
Every town of twenty thousand inhabitants shall maintain the
teaching of manual training and household arts as part of both its
elementary and its high school program of studies.
d.

Chap. 71, Section 68.
Towns to Maintain Schoolhouses, etc. . . .
The school committee, unless the town otherwise directs, shall have
general charge and superintendence of the schoolhouses, shall keep
them in good order, .

e.

Chap. 71, Section 28.
Vacation Schools.
The school committee may
establish and maintain schools to be kept open for the whole or any
part of the summer vacation; but attendance thereon shall not be
compulsory or considered as a part of the school attendance reouired
by law.

f.

Chap. 71, Section 18.
Evening Schools.
Any town may, and every
town in which there are issued during any year certificates author¬
izing the employment of twenty or more persons who do not possess
the educational Qualifications enumerated in section one of chapter
seventy-six, shall maintain for not less than forty evenings during
the following school year an evening school or schools.

f.

Chap. 71, Section 19Evening High Schools.
Every city of fifty
thousand inhabitants shall maintain annually an evening high school
. if fifty or more residents, sixteen years or over, compe¬
tent in the opinion of the committee to pursue high school studies,
shall petition in writing for an evening high school and certify
that they desire to attend.

g.

Chap. 71, Section 13.
Commercial Spanish to be Taught in Certain
High Schools.
In every public high school having not less than
one hundred and fifty pupils and offering a commercial course of
study, commercial Spanish shall be taught upon the written request
of the parents or guardians of not less than twenty pupils and the
enrollment of not less than twenty properly qualified pupils, pro¬
vided said request is made, and said enrollment is completed, before
the preceding August first.

g.

Chap. 71, Section 13A.
Italian to be Taught in Certain High Schools
in Certain Cases.
In every public high school having not less than
one hundred and fifty pupils, the Italian language shall be taught
upon the written reouest of the parents or guardians of not less
than fifteen pupils and the enrolment of not less than twenty-five
properly qualified pupils, provided 3aid reouest is made and said
enrolment is completed, before the preceding August first.
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g.

Chap. 71, 13
Teaching of Modern Languages.
In every public high
school having not less than one hundred and fifty pupils, any modern
language, not included in the regular curriculum and not taught as
provided by either of the two preceding sections, may be taught if
the parents or guardians of not less than twenty-five pupils reouest
in writing the teaching thereof and if there is an enrolment of not
less than twenty-five properly oualified pupils; provided, that said
reouest is made, and said enrolment is completed before the preced¬
ing August first.
The teaching of any language, as provided by
this section, may be discontinued if the enrolment of pupils there¬
for fall below fifteen.

g.

Chap. 71, Section 13 C.
Teaching of the Polish Language.
In every
public high school having not less than one hundred and fifty pu¬
pils, the Polish language shall be taught upon the written reouest
of the parents or guardians of not less than twenty-five puoils and
the enrolment of not less than twenty-five properly qualified
pupils; provided, that said request is made and said enrolment is
completed, before the preceding August first.

g.

Chap. 71, Section 13 S.
Teaching of the Lithuanian Language in
Public Schools in Certain Cases.
In every public high school having
not less than one hundred and fifty pupils, the Lithuanian language
shall be taught upon the written request of the parents or guardians
of not less than twenty-five pupils and the enrolment of not less
than twenty-five properly qualified pupils; provided, that said re¬
quest is made, and said enrolment is completed, before the preceding
August first.

CITATIONS

a.

263 Mass.364.
In this case, the plaintiff, who sold textbooks to
the Revere school committee, knew that the appropriation for text-*
"books had "been used.
The committee had had its estimate for text¬
books cut by the city council to a smaller appropriation.
It was im¬
possible for the plaintiff to prove that the original estimate had
included money for the books which he supplied.
However, the court
said, "It is plain that the submission of an estimate for an amount
sufficient to pay for the textbooks sold by the plaintiff is a pre¬
requisite to the imposing upon the city of a binding obligation."

b.

263 Mass.364.
"The provision in this section that ‘The committee
shall, at the expense of the town, purchase textbooks., is
mandatory."

c.

Mass.679, 43 N.E. (2nd) 8.
"The legislature intended that a
supervisor of attendance should be, to all intents and purposes, an
officer connected with the public schools, charged with serious and
important duties that have an intimate relation with that duty im¬
posed upon the school committee by c. 71, Section 37*n

ANSWERS

a.

A 3chool committee may purchase supplies for which no appropriation
has been made if it can show that its original estimate to the mayor
and council or finance committee of the governing body included such
supplies.
Chap. 43, Section 28 refers to city charters. According to the
superintendent of schools in Westfield, some school committees ob¬
serve this statute and some do not, either because they consider
that the so called finance act does not apply to school committees
or because the schools are not listed as a department.

b.

A town must purchase textbooks and loan them to the pupils free of
charge.

c.

A school committee must employ an attendance officer.
The commit¬
tees of two or more towns may employ the same supervisor of attend¬
ance.

d.

A town must teach manual training and household arts in the schools
if it has twenty thousand or more inhabitants.

e.

A town may maintain vacation schools.

f.

A town must maintain evening schools under the conditions stated in
c. 71,

section 18.

g. Commercial Spanish, Italian,
in the public schools under
13. 13A, 13c. ani 13E* Any
conditions stated in c. 71,

Polish, and Lithuanian shall be taught
the conditions stated in c. 71, sections
modern language may be taught under the
section 13®.
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CHAPTER VI
SCHOOL LAVS DEALING WITH EXPENDITURES
C. AUXILIARY SERVICES

What are the powers and duties of school committees relating to
expenditures for auxiliary services?
(a) Can money raised for public school support he appropriated to
any sectarian school?
(b) Can a deficiency appropriation include an amount of money for
transportation of school children?
(c) Under what conditions are school children entitled to transport¬
ation?
(d) May a transportation company charge more than half fare to school
children going to and from school?
(e) Must a school committee maintain special classes for mentally
retarded children?
(f) Must a school committee employ a teacher for physically handi¬
capped children?
(g) May a school committee buy food?
(h) Does school committee have power over private funds or estates
given for the support of public schools?
(i) May the school committee maintain a library with school funds?
a.

Chap, 71, Section 7A.
Reimbursement to Cities and Towns for Expen¬
ses Incurred for Transportation of Pupils ..... (b) that the amount of grant, per pupil, for transportation to private schools in
towns which furnish such transportation shall not exceed the amount
of grant per pupil for transportation to public schools .

a.

Chap. 70, Section 11.
Definitions.
For the purposes of Part II of
this chapter, the following words and phrases shall be defined as
follows:."Assured Minimum" shall mean the amount by which
the sum of the following items for the last preceding town fiscal
year exceeded the amount received by the town.:(3) Expenditures for transportation of pupils to the local public
and private schools .

a.

Massachusetts Constitutional Amendment XVIII.
School Moneys.
All
moneys raised by taxation in towns and cities for the support of the
public schools, and all moneys which may be appropriated by the state
for the support of common schools, shall be applied to, and expended

'"S.slli

-
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In, no other schools than those which are conducted according to
law, under the order and superintendence of the authorities of the
town or city in which the money is to he expended; and such moneys
shall never he appropriated to any religious sect for the mainten¬
ance exclusively of its own schools.
a.

New Jersey Laws 1941, c. 191, P. 581, N.J. Rev. Stat. 18:
14-8, N.
J.S.
A.
Whenever in any district there are children living remote
from any school house, the hoard of education may make rules and
contracts for the transportation of such children to and from
school, including the transportation of school children to and from
school other than public school, except such school as is operated
for profit in whole or in part.
When any school district provides
for nublic school children to and from school, transportation from
any point in such established school route to any other point in
such established school route shall he supplied to school children
residing in such school district in going to and from school other
than a public school, except such school as is operated for profit
in whole or in part.

a.

U. S. C. A. Const. Amends. 1, 14.
"The establishment of religion"
clause of the First Amendment does not prohibit New Jersey from
spending tax-raised funds to pay the bus fares of parochial school
children as a part of the general program under which it pays the
fares of pupils attending public and other schools.

a.

Chap. 40, Section 4.
Power to Contract.
A town may make contracts
for the exercise of its corporate powers and for the following pur¬
poses .For the furnishing of transportation of school
children.
Contracts for such transportation may be made by the
school committee .

b.

Chap. 71, Section 68.
Towns to Maintain Schoolhouses.If
the distance between a child's residence and the school he is entit¬
led to attend exceeds two miles and the nearest bus stop is more
than one from such residence and the school committee declines to
furnish transportation, the department, on appeal of the parent or
guardian of the child, may reouire the town to furnish the same for
a part or for all of the distance between such residence and the
school.
If said distance exceeds three miles, and the distance be¬
tween the child's residence and a school in an adjoining town giving
substanially eouivalent instruction is less than three miles and
the school committee declines to pay for tuition in such nearer
town, and for transportation in case the distance thereto exceeds
two miles, the department, upon like anneal, may require the town of
residence to pay for tuition in, and if necessary provide for trans¬
portation for a part or for the whole of such distance to, such near¬
er school.
No school committee shall be compelled to furnish trans¬
portation on a private way.
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b. Chap* 40, Section 4.
Power to Contract.
A town may make contracts
. for the furnishing of transportation of school children

c. Chap. 71, Section 6.
Transportation of High School Pupils of High'
Schools Not Maintaining High Schools.Whenever, in the
judgment of the department, it is expedient that such a pupil should
board in the town of attendance the town of residence may, through
its school committee, pay toward such board, in lieu of transporta*tion, such sum as the said committee may fix.
c.

Chap. 76, Section 14.
Transportation of Pupils Living Upon Islands.
The department of education may provide transportation to and from
school, or board in place thereof, for such children of school age
as live upon islands within the commonwealth that are without school,
in cases where the local authorities are not required by law to pro¬
vide such transportation.

d.

Chap. l6l. Section 108.
Special Rates for School Pupils.
The rates
of fare charged by street or elevated railway companies for the
transportation of pupils of the public day schools or public evening
schools, of vocational schools subject to chapter seventy-four, or
of private schools, between a given point from or to which it is
necessary for them to ride in traveling to or from the schoolhouses
in which they attend school and their homes, whether such schoolhouses are located in the city or town where the pupils reside or
in smother city or town, shall not exceed one half the regular fare
charged by such street or elevated railway company for the transport¬
ation of other passengers between said points, .

f.

In any town where there is a child of school age resident therein
physically able to attend school but whose hearing, vision or speech
is impaired or who is otherwise physically handicapped to such an
extent as to prevent normal educational growth and development, such
child shall be given the type of training recommended by the state
department of education.

f.

Chap. 71, Section 46.
Instruction of Mentally Retarded Children.
The school committee of every town shall annually ascertain, . . .
the number of children three years or more retarded in mental de¬
velopment in attendance upon its public schools, or of school age
and resident therein. At the beginning of each school year, the
committee of every town where there are ten or more such children
shall establish special classes for their instruction .

g.

Chap. 71, Section 72.
Sale of Lunches to Pupils and Teachers.
The
school committee may prepare and sell lunches at one or more school
buildings for the pupils and teachers of the public schools at such
prices as it deems reasonable.
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h.

Chap. 71, Section 74.
School
This chapter shall not affect
tablished in a town to manage
for the purpose of supporting
such estate or funds.

i.

Chap. 71, Section 4.
Maintenance of High Schools by Certain Munici¬
palities.
Every town containing.five hundred families or
househoulder, shall, . maintain a high school, .
which shall be kept by a principal and such assistants as may be
needed, . who shall give instruction in such subjects as
the school committee considers expedient .

i.

Chap. 71, Section
of Teachers.

Duties of School Committee; Election, etc.,

i.

Chap. 71,

Textbooks and Other Supplies to be Provided

Section 48.

Funds of Corporations Hot Affected.
the right of any corporation es¬
any estate or funds given or obtained
schools therein, or in any wise affect

CITATIONS

214. Maas.599*
"All moneys raised by taxation for the purpose of
expenditures within the sphere of the public or common schools, . .
must be dispensed exclusively for the support of such schools and
cannot be diverted to any other kind of school maintained in whole
or in part by any religious sect."
N.J.L.
1941, c. 191, P. 581, N.J. Rev. Stat. 18: 14-8.
The appel¬
ant contended that the statute violated both the state and the fed¬
eral constitutions*
He argued that transportation of church school
children was a support of school church and that taxing one person
to satisfy the private desires of another rather than the public in¬
terest was a violation of the due process clause of the Fourteenth
Amendment.
330 U.S. 1*
"The New Jersey Law does not violate the Fourteenth
Amendment.
Its legislation, as applied, does no more than provide
a general program to help parents get their children, regardless of
their religion, safely and expeditiously, to and from accredited
schools.
It cannot exclude individuals, .... because of their
faith, or lack of it, from receiving the benefits of public welfare
legislation."
This was a five to four decision.
308 Mass. 232, 31 N.E. (2nd) 543*
"The express grant of authority
to school committees to contract for the furnishing of transporta¬
tion of school children is not in c. 71, but is in c. 40, section 4.
311 Mass.679, 43 N.E. (2nd) 8.
"As was pointed out in the case of
Eastern Massachusetts Street Railway v. Mayor of Fall River, 308
Mass. 232, 31 N.E. (2nd) 543, when express authority to make con¬
tracts for transportation was first conferred, upon school commit¬
tees, the new act was not incorporated into said c. 1, but, on the
contrary, was inserted in said c. 40 relating to the general powers
and duties of cities and towns, as an addition to section 4.
It was
there said, at page 237 of 308 Mass., at page 546 of 31 N.E. (2nd)
'Contracting for the furnishing of transportation of school children
bears only a secondary relation to education.
It is a matter which
could have been committed to some other board or officer without
destroying the symmetry of the established system of school government.
We are of the opinion that this estimated item for transportation
cannot be said to come within the purview of said c. 71 in the sense
that it is necessary.
We find nothing that warrants the conclusion
that the school committee has any mandate, express or implied, to
provide transportation, although it may do so."
212 Mass.82.
"The dependant's chief ground of attack is that the
agreed facts show that the statute in its practical operation fails
to protect it in the enjoyment of its property and deprives it of
its property without due process of law, contrary to the Constitution
of the commonwealth and of the United States.
The governing prin¬
ciple of law in its general statement is well settled.
The legisla-
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tive rate must tie so small as to occasion a loss to the carrier if
it performs the service required for the price permitted "before it
can "be held unconstitutional provided the total net earnings are
such as to yield a reasonable return on the value of the corporation
as a whole, having regard for the fact that this is a burden imposed
by a police regulation in the interest of education. .... The pre¬
sumption is that the rate fixed by the Legislature is reasonable.
The onus rests on the carrier to show the contrary.It is
not plain that the rate is confiscatory.w
311 Mass. 679, 43 N.E. (2nd) 8.
"Amounts for item entitled ’lib¬
rary', including items for salaries and supplies and books were
properly included in appropriation deficiency, which city was re¬
quired under this section to raise, because school committee deemed
it expedient to teach library science. . . . and salary items were
under purview of section thirty-eight and supplies and books under
section forty-eight."

ANSWERS

a. According to the Constitution of Massachusetts, no money raised "by
taxation for the public schools shall he spent on private schools.
The big question at the present time concerns the use of such money
for the transportation of parochial school children.
In New Jersey,
the state court held that the legislature was without power to
authorize such payments under the state constitution.
The New Jer¬
sey Court of Errors and Appeals reversed this decision.
When it was
brought to the United States Supreme Court, the ruling was that the
pupils of all schools, not operated in whole or in part for profit,
are entitled to the same transportation rights.
It defined the
transportation of school children to be a public welfare service.
a.

In Massachusetts, recent amendments to the statutes permit payment
by the several towns and cities for transportation of private school
pupils.
There has been, as yet, no court case questioning its
constitutionality.
However, an initiative petition was started in
nineteen hundred and forty-nine by the opponents of free bus trans¬
portation for parochial children.
Within a short time, the SearsRugg Bill was sponsored.
This bill purports not only to make it
legal to transport parochial school children free of charge but to
defeat the purpose of the initiative petition.

a.

Under suspension of the rules, the Senate gave final approval to the
Sears-Rugg bill on April twenty eighth.
The measure was enacted by
the house later in the day.
Two days later the governor signed the
bill.
The sponsors of the petition have already announced that they
will challenge the constitutionality of the bill on the grounds the
state constitution specifically bans state aid for sectarian purooses.

b.

An item for transportation of school children can not be included in
a deficiency appropriation.

c.

If the school committee provides transportation, all school children
eligible to attend the public schools are entitled to bus transport¬
ation within the limitations of the statutes given.
At the present
time, whether constitutional or not, this also applies to parochial
school children.

d.

"A right to fix fares given to a street railway corporation by a
special charter, .... is not imparled by a statute reasonably
regulating the fare to be charged for the transportation of pupils
to schools.
Half fare or less can be made the rate for school
children going to and from schools unless the corporation can prove
a lo39, .... taking into account the entire transportation”. . .

e.

A school committee must employ a teacher for physically handicapped
children unless they are otherwise provided for.

f.

Yes, under conditions as stated in C. 71,
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g.
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;

Since a school committee may prepare and serve lunches, it may buyfood.

h.

The school committee has no control over orivate funds or estates
for the support of the public schools.
However, it may deny the use
of funds or it may suggest the use of funds for certain purposes.

i.

A school committee may appropriate money to buy books and supplies
for a school library and may hire a librarian.

CHAPTER VII
SCHOOL LAWS DEALING WITH EXPENDITURES
D. GENERAL CONTROL

CHAPTER VII
SCHOOL LAWS DEALING WITH EXPENDITURES
D. GENERAL CONTROL

What are the powers and duties of the school committee relating to
expenditures for general control?
(a) If a town maintains no high school, is it liable for tuition of
its children in another town?
(b) Can the school committee purchase uniforms for a football team
representing the school?
(c) Can a school committee use its appropriation in any way it sees
fit?
(d) What is the remedy if a town fails to provide money for support
of schools?
(e) Must the school committee appoint a physician and nurses to the
public schools?
(f) May school committee members receive salaries?
Cg) Can school committees rent public school buildings to any organ¬
ization?
(h) How is public school expense taken care of before the budget is
passed?
(i) If a child 1 s excluded from school unlawfully, can he recover
from the city tuition paid elsewhere?
(j) Must the school committee expend the balance of any appropria¬
tion in the same year?
(k) Can a child, injured on school grounds because of a defect there¬
of, collect for damages from the city?
(l) May school committee appropriate money to pay for education con¬
vention trips by superintendents and principals?
(m) May a school committee appropriate money to buy accident insur¬
ance for pupils participating in athletic contests?
(n) Can a school committee hire someone to preserve order and make
the city liable for his compensation?
a.

Chap. 71, Section 6.

Statute 1898, C. 496, #3 as amended.

Payment

-
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for Tuition Elsewhere and Transportation.
If a town.does
not maintain a high school offering four years of instruction, it
shall pay the tuition of any pupil who resides therein and obtains
from its school committee a certificate to attend a high school of
another town included in the list of high schools approved for this
purpose by the department. .... If the school committee refuses
to issue a certificate as aforesaid, application may be made to the
department, which if it finds that the educational needs of the
pupil in Question are not reasonably provided for, may issue a cert¬
ificate having the same force and affect as if issued by the said
committee.
b.

Chap. 71, Section 47.
Supervision and Control of Athletic and Other
School Organizations.
The committee may supervise and control all
athletic and other organizations composed of public school pupils and
bearing the school name or organized in connection therewith. . . .
Expenditures by the committee for . . . ., athletic wearing apparel
and facilities for the same in the buildings, yards and playgrounds
under the control of the committee.shall be deemed for
school purposes.

b.

Chap. 71, Section 48.
Textbooks and Other Supplies to be Provided.
The committee shall, . purchase other school supplies, and,
. shall loan them to the pupils free of charge.

c. Chap. 44, Section 32.
Mayors, etc., of Certain Cities to Submit
Annual Budgets, etc.The annual budget shall be classified
and designated so as to show separately with respect to each officer,
department, or undertaking for which an appropriation is recommended: (1) Ordinary maintenance .... subdivided as follows:
(a) Salaries and wages.and
(b) Ordinary maintenance not included under (a): and
(2) Proposed expenditures for other than ordinary maintnenace
.... The foregoing shall not prevent any city, upon
recommendation of the mayor and with the approval of the
council, from adopting additional classifications and desig¬
nations. Except as otherwise permitted by law,
all amounts appropriated by the city council, as provided
in this section, shall be for the purposes specified.
c.

Chap. 44, Section 31.
Liability Hot to be Incurred in Excess of
Appropriation.
No department financed by municipal revenue, or in
whole or in part by taxation of any city or town, except Boston, shall
incur a liability in excess of the appropriation made for the use of
such department, each item recommended by the mayor and voted by the
council in cities, and each item voted by the town meeting in towns,
being considered as a separate appropriation, except in cases of ex¬
treme emergency involving the health or safety of persons or proper¬
ty, and then only by a vote in a city of two thirds of the members
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of the city council, and in a town by a vote of two thirds of the
selectmen.
d.

Chap. 71, Section 3^*
Remedy in Case a City or Town Fails to Pro¬
vide Schools . . . Upon petition to the Superior court, sitting in
equity, against a city or town, brought by ten or more taxable in¬
habitants thereof, or by the mayor of a city, or by the attorney
general, alleging that the amount necessary in such a city or town
for the support of public schools as aforesaid has not been included
in the annual budget appropriations for said year; said court may
determine the amount of the deficiency, if any, and may order such
city and all its officers whose action is necessary to carry out
such order, or such town and its treasurer, selectment and assessors,
to provide a sum of money equal to such deficiency, together with a
sum equal to twenty-five percent thereof.
When such an order is made
prior to the fixing of the annual tax rate the foregoing sums shall
be required by such order to be provided by taxation in the manner
set forth in section twenty-three of chapter fifty-nine; and when
such an order is made after the annual tax rate has been fixed ac¬
cording to law such sums shall be required by such order to be pro¬
vided by borrowing in the same manner. . . . Said court may order
that the sum equal to the deficiency be appropriated for school pur¬
poses of such city or town in the year in which such deficiency oc¬
curs and may order that the amount in excess of the deficiency be
held by such city or town as a separate account, to be applied to
meet the appropriation for school purposes in the following year.

e.

Chap. 71, Section 53»
School Physicians and Nurses.
The school
committee shall appoint one or more school physicians and nurses,
shall assign them to the public schools within its jurisdiction,
. but in cities where the medical inspection hereinafter
prescribed is substantially provided by the board of health, said
board shall appoint and assign the school physicians and nurses.
The department may exempt towns having a valuation of less than one
million dollars from so much of this section as relates to school
nurses.

f.

Chap. 71, Section 52.
Committee to Serve Without Compensation;
Members Ineligible for Certain Offices.
The school committee shall
serve without compensation, except that in a town belonging to a
superintendency union which votes to compensate the committee, its
members shall each be paid two dollars and fifty cents a day for
the time actually devoted to their official duties, and such addi¬
tional compensation as the town may allow.

g.

Chap. 71, Section 71.
Public Use of School Property, Except in
Boston.
For the purpose of promoting the usefulness of public school
property the school committee of any town may conduct such education¬
al and recreational activities in or upon school property under its
control, and subject to such regulations as it may establish, and.
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consistently, and without interference with the use of the premsises
for school purposes, shall allow the use thereof "by individuals and
associations for such educational, recreational, social, civic,
philanthropic, and like purposes as it deems to the interest of the
community.
The affiliation of any such association with a religious
organization shall not disqualify such association from being allow¬
ed such a use for such a purpose.
h.

Chap. 44, Section 13»
Town Officers May Incur Liabilities Between
December 31 and Next Appropriation.
In towns, during the interval
between December thirtyfirst in each year and the time of making
the next annual appropriations, town officers authorized to make
expenditures may incur liabilities in carrying on the several de¬
partments intrusted to them, and payments therefore shall be made
from the town treasury from any available funds therein, and the
same shall be charged against the next annual appropriation; pro¬
vided, that the liabilities incurred during such interval for regu¬
lar employees do not exceed In any one amount the average monthly
expenditures of the last three months of the preceding year, and
that the total liabilities incurred during said interval do not ex¬
ceed in any one month the sums spent for similar purposes during any
one month of the preceding year; and provided, further, that said
officers may expend in any one month for any new officer or board
created by law an amount not exceeding one twelfth of the total es¬
timated cost for said year; but all interest and debt falling due in
the said interval shall be paid .

h.

Chap. 44, Section 5»
Towns May Borrow Between January 1 and Date of
Town Meeting.
To provide necessary funds to meet liabilities auth¬
orized by section thirteen, the town treasurer,.may bor¬
row .

h.

Chap. 44, Section 5A.
Cities May Borrow to Meet Certain Liabilities
in Anticipation of Appropriations.
To provide the necessary funds
to meet liabilities authorized by section thirty-four, the treasurer
of a city .... may borrow .

h.

Chap. 44, Section 34.
Expenditures in Anticipation of Appropria¬
tions.
In the period after the expiration of any fiscal year and
before the regular appropriations have been made by the city coun¬
cil, the city officers who are authorized to make expenditures, may
incur liabilities in carrying on the work of the several departments
intrusted to them, and payments therefor shall be made from the
treasury from any available funds therein, and charged against the
ext annual appropriation; provided, that the liabilities incurred
during said interval do not exceed in any one month the sums spent
for similar purposes during any one month of the preceding year; and
provided, further, that said officers may expend in any one month
for any new officer or board lawfully created an amount not exceed¬
ing one twelfth of the estimated cost for the current year ....
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i.

Chap. 76, Section 16.
Exclusion from School, Action for.
The par¬
ent, guardian, or custodian of a child refused admission to or ex¬
cluded from the public schools shall on application he furnished by
the school committee with a written statement of the reasons there¬
for, and thereafter, if the refusal to admit or exclusion was unlaw¬
ful, such child may recover from the town in tort .

j.

Chap. 44, Section 30.
Department Appropriation in Certain Cities.
A city, except Boston, wherein the appropriation for any department
is determine d by law at a certain rate or percentage of the taxable
valuation or the valuation of the taxable property therein, or how¬
ever otherwise the same may be described, shall, in addition to the
amount so determined, appropriate and use for such department such
proportion of the proceeds of the tax upon incomes, returned by the
commonwealth to the city. . . ., as the appropriation so determined
by law bears to the total tax levy of that city for the current
year; but in each year such departments shall be credited with their
proportion of the income tax received during the preceding year.

k.

Chap. 71, Section 68.
Towns to Maintain Schoolhouses, etc.
The school committee unless the town otherwise directs, shall have
general charge and superintendence of the schoolhouses, shall keep
them in good order, and shall, at the expense of the town, procure
a suitable place for the schools, if there is no schoolhouse.

l.

Chap. 40, Section 5, Part (3^)»
For the necessary expenses of muni¬
cipal officers and employees of any particular department incurred
outside the commonwealth in securing information upon matters in
which the city or town is interested or which may tend to improve
the service in such department, if such appropriation is specified
to be and is limited to such expenses incurred as aforesaid.
Such
expenses may be incurred anywhere within the commonwealth and in
such case shall be chargeable against any appropriation made for the
ordinary maintenance of the department incurring the same.

m.

Chap. 40, Section 5, Clause 40A.
Power to Make Appropriations. . .
For the payment, by providing insurance coverage or otherwise, of
the reasonable hospital, medical, and surgical expenses incurred by
or in behalf of any student in any of its public schools by reason
of injuries sustained by him or her while participating, or pract¬
ising, or training for participation, in any game, meet or contest
conducted or held as part of or in connection with the physical
education or athletic training program of its school department.
Money so appropriated shall be expended under the direction of the
school committee.

m.

Chap. 71, Section 47.
School Organizations.

m.

Chap. 71,

Section 1.

Supervision and control of Athletic and Other

Maintenance of Public Schools;

Subject of

n.

Chap. 43, Section 33*
Powers and Duties.the school com¬
mittee. shall have control of all school buildings and
grounds connected therewith and shall make all reasonable rules
and regulations, consistent with law for the management of the
public schools of the city and for conducting the business of the
committee.

CITATIONS

a.

179 Ma9s.571»
"The plaintiff made a formal request of the committee
for their approval of the attendance of these children at the high
school in Westfield, a neighboring town.
This request was not
granted.
So far as appears no reason as given, and no good reason
existed for the failure to grant it.
These facts well warranted,
if they did not require, a finding that the school committee refused
to grant their approval of the attendance.
Such refusal makes the
town liable for the tuition under the statute."

b.

265 Mass. 452.
"The purchase of the articles in question (basket¬
ball suits) cannot be justified as an expenditure for the supervi¬
sion of play or games under G.L. c. 71, section 47.
The equipment
authorized by that section to be provided is for play and games on
land under the control of the committee, and this limitation as to
place has some tendency to prove that athletic clothing such as is
usually worn by competing teams was not intended to be included.
If arrangements were to be made for games with other schools, some
of the games would be expected to be played on grounds not under the
control of the local committee.
The statute authorized expenditures
for equipment of play and games and not for the furnishing of arti¬
cles of clothing to be worn in games and practice by individual
players.We are of the opinion that the articles purchased
are not school supplies within the meaning of G.L. c. 71, section
48, nor equipment authorized by G.L. c. 71, section 47."

c.

295 Mass. 119, 3
2d. 262.
"This case was not one in which the
mayor. In violation of section 33-^, bad refused to include in the
budget salaries "fixed by law or by ordinance".
It was simply a
case in which a department, in violation of Section 31 had incurred
liability in excess of the appropriation by making a number of ad¬
ditional appointments"
See also 295 Mass.144, 147, 3 N.$. 2d. 264.
and 279 Mass. 287, 291, 181 N.E. 246.

d.

311 Mass.679*
"This section does not impose other than judicial
functions upon the superior court and does not purport to transfer
to the judiciary any question of expediency as to the appropriations
or to require the court to enter into any consideration of munici¬
pal policy of financial administration of a city or town.
The
court, however, is required to determine whether the requirements
of this chapter have been met, and the question whether, in a given
case, the support that has been furnished as required by this chap¬
ter presents a judicial question.
This section relates to support
that is mandatory, as distinguished from that which is permissive.
The legislative intent is apparent that the municipalities must pro¬
vide the money that is necessary for the support of nubile schools."

d.
e.

311 Mass. 679 •

Under a deficiency anpropriation action, the court
allowed an item designated "Health" which consisted of medical sup¬
plies and salaries.
The court quoted c. 71, section 53 In 9upuort
of its action.
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g.

309 Mass.11, 3^ N.S. (2nd) 66l.
"The underlying purpose of this
section is declared to he promoting the usefulness of public school
property.
The provision of the section that the committee "shall"
allow such use "as it deems for the interest of the community" is
mandatory.
When the committee has determined that the reauested use
is for the interest of the community, any discretion to disallow
that use is at an end.
In effect, it reouires the school committee,
consistently and without interference with the use of the premises
for school purposes, to turn over the buildings erected under peremtory statutory requirements as public school buildings to indi¬
viduals and associations.
The legislative did not intend to, and
did not, in fact, by this section, provide that a regulation re¬
quiring a reasonable charge for the use of the school property not
be made."

h.

318 Mass.688, 63 N.E. (2nd) 564.
"The authority of the officers of
the town under c. 44, section 13, to incur liabilities between De¬
cember thirty-first and the next appropriation is to be strictly
construed in accordance with the policy of the municipal finance
act."

h.

297 Mass.513. 9
(2nd) 550.
"All the work was done and the
charges therefore were incurred in the month of February, 1935, be¬
fore the regular appropriations had been made for that fiscal year
., even if we assume that the authority confered by that
section (c. 44, section 3*0 is to be treated as the equivalent of
an appropriation."

i.

Ill Mass.499*
"The exclusive remdy for a child to recover damages
for her exclusion from the public schools is an action of tort under
this section, against the city or town."

i.

181 Mass.127, 63 N.E. 400.

"In an action against the city for the
unlawful exclusion of the plaintiff from its public schools, the
plaintiff cannot recover for the expenses of tuition elsewhere un¬
less paid out of his own property or funds, but may recover for suf¬
fering from the disgrace of his exclusion from school."

j.

244 Mass.296.
"The chief contention of the petitioners is that the
statute requires all money appropriated in each period of time to
be expended before the expiration of such period .
Further,
the statute if so construed would be inconsistent with the establish¬
ed legislative policy to entrust to the judgment of the school com¬
mittee, exercised in good faith, the power to fix the salaries of
teachers, and to make all reasonable rules and regulations for the
management of the public schools.When this act is consid¬
ered in connection with section 1911, c. 44l, which expressly auth¬
orizes the school committee to carry unexpended balances to their
credit for use in subsequent years for school purposes, it seems to
us that the committee were justified ,in carrying over the extended

"balance.The contention that a certain proportion of the
amount received by the school committee from the tax on intangibles
(see G.L. c. 44, section 30) should be included in the amount pay¬
able to the teachers, does not seem to be open on the petition*
Assuming that it is, while that statute provides for the appropria^
tion, for the use of the school department, of a certain proportion
of the proceeds of the tax upon incomes, it does not specify that
any particular percentage thereof shall be applied by the committee
to the payment of salaries . "Though this section requires
appropriation for use of school department of Cambridge of a certain
proportion of proceeds of tax on incomes, as it does not specify
any particular percentage to be applied to the payment of teachers’
salaries, the school committee is not required to so apply any part
thereof."
k. 122 Mass.344, 3^5, 380.
". . . . Ve had supposed it to be well
settled in this commonwealth that no private action, unless author¬
ized by express statute, can be maintained against a city for the
neglect of a public duty imposed upon it by law for the benefit of
the public, and from the performance of which the corporation re¬
ceives no profit or advantage."
k.

14 gray 541.A town, which had erected a schoolhouse in
the performance of the duty imposed upon it by a general law, was
not liable to an action for an injury sustained by a scholar, at¬
tending school therein, from a dangerous excavation in the schoolhouse yard, which had negligently been permitted to remain insuffi¬
ciently guarded.M

l.

241 Mass.333. - 216 Mass. 19 - 173 Mass.312 - 174 Mass.578 - 181
Mass.12? - 229 Mas8.304.
The principle involved in these cases is
the rational judgment of the school committee exercised in good
faith to promote efficiency and to keep up to date and insure "con¬
stancy of excellent service."

m.

287 Mass.103.
"The power granted to the school committee under
this section manifestly extends to organizations designed to be op¬
erative away from the school premises and outside school hours."

n.

92 Mass. (lO Allen) 149."If one who has been authorized by
the school committee of a city to take charge of an evening school
employs a person to render needful assistance in preserving order
outside the door while the school is in session, the city is liable
to nay a reasonable compensation to such person,.The
preservation of order is necessarily delegated to the teacher in
ordinary cases, and in extraordinary cases the superintendent may
furnish such assistance as is necessary and reasonable."
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ANSWERS

a.

If a town maintains no high school, it is responsible for the tui¬
tion, in a neighboring town, of those children who are Qualified to
go to high school.

b.

Apparently this case (265 Mass.452) has been over-ruled by the legis¬
lature, Act. of 1935, chap. 199 wherein the legislature specifically
stated that athletic apparel might be purchased by a school committee.

c.

Previous to the amendment of c. 44, section 31, by the Acts of 1946,
it was possible, according to 24l Mass.325, to use the school ap¬
propriation as the committee saw fit.
However, at the present
time, it would seem that G.L. c. 44, section 31, as amended, can be
interpreted to mean that a school committee cannot take money appropriated for books, for example, and use it to pay salaries, etc.,
without authorization from the mayor and the board controlling fin¬
ances.
Presumably it would be possible to shift expenditures on
some items if the designation for the appropriation were a general
one.

d.

"The wording of c. 71, section 3^ i3 clear as to the remdy if a
town fails to supply money for the support of the public schools as
requested by the committee.
In short, it must provide the money es¬
timated to be needed by the school committee.w

e.

The school committee must appoint a school physician and a nurse un¬
less medical inspection is substantially provided by the board of
health.
If so, this board may appoint them.
In towns under one
million valuation no nurse need be appointed.
The statute specific¬
ally states "to the public schools" but many towns are assigning
this service to the parochial schools as well.
The argument is the
same as for transportation - a public welfare service.

f.

Members of a school committee may not receive salaries except in a
superintendency union which votes to compensate the members and then
only two dollars and fifty cents a day for the time actually spent
on official duties plus such additional compensation as the town
may allow.

g.

The school committee may rent, or allow the free use of, public
school buildings under the conditions as stated in the statute.

h.

The expenses of the public schools are paid for by any available
funds in the treasury before the budget is passed.

i.

If the exclusion from school is unlawful, the child may recover for
suffering from the disgrace of exclusion, but may not recover for
expenses of tuition paid elsewhere unless paid out of his own pro¬
perty or funds.

j.

If the school committee has money left in an appropriation, it may
be carried over to the next year.
Tt is not mandatory that it be
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spent.
k.

If a child is injured on school grounds because of a defect thereof,
he cannot collect for damages from the committee or the town.
If
authorized by express statute, he may sue the town or city.

l.

On the basis of the citations and part Jk of section 5 of chapter
40, it would seem that a school committee me.y use school funds to
pay the expenses of a superintendent and/or principal at aa educa¬
tional convention.
This would include traveling expenses.

m.

Although I found no case citations to that effect, it would seem
from G.L. c. Uot section 5, subdivision (40A) and G.L. c. 71, sec¬
tion h7, that athletic contests away from home and athletic teams
were part of the physical training program.
It would also appear
that, according to G.L. c. 40, section 5, it would be difficult to
distinguish between practising for a meet or contest to be held on
home grounds and one to be held away from home.
While expenditures
for wearing apparel may be provided only "in yards, buildings, and
playgrounds under the control of the committee," nothing was said to
that effect in G.L. c. ho, section 5 as regards insurance coverage.
Therefore, it is my opinion, that towns not school committees, may
buy accident insurance for pupils participating in athletic meets
or contests at home or away.

n.

A city is liable for payment of compensation where the committee
employs a person to preserve order.
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What are powers and duties of the school committee relating to ex¬
penditures for the school plant?
(a) Can a school committee contract for a new school building?
(b) May a school committee hire an expert to estimate the cost of
necessary alterations on school buildings?
(c) How is the cost of a new high school in a union high school dis¬
trict allocated?
(d)

If a school is closed because of a fire or similar reason, what
are the duties of the school committee?

(e) How is a school committee controlled in contracts it may make for
furniture, alterations in school buildings, etc.?
(f) Must a school committee employ janitors for a school?
a.

Chap. 40, Section 5*
Power to Make Appropriations. A town may at any
town meeting appropriated money for the following purposes: ....
For the support of public schools authorized or required by law. . .

a.

Chap. 40, Section 1.
Powers to Continue .... Except as otherwise
expressly provided, cities shall have all the power to towns end
such additional powers as are granted to them by their charters by
general or specific law, and all laws relative to towns shall apply
to cities.

a.

Chap. 71, Section 68.
Towns to Maintain Schoolhouses.
Every town
shall provide and maintain a sufficient number of schoolhouses, . .
. . . shall keep them in order.

a.

Chap. 71, Section Jk.
Remedy in Case a Town or City Fails to Provide
Money for the Support of Public Schools.
Every town and city shall
annually provide an amount of money sufficient for the support of the
public schools as required by this chapter .

a.

Chapter h4, Section 3LA.
Information to be Furnished Mayors, etc.,
of Certain Cities by Head? of Departments, etc., Requestion Appropri¬
ations.
Every officer of any city except Boston, having charge of,
or .jurisdiction over, any office, department, or undertaking, reauesting an appropriation shall, between November first and ^ecember
first of each year, furnish the mayor and the city auditor or officer
having similar duties.detailed estimates of the full amounts deemed necessary for the then ensuing year for the ordinary
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maintenance of the ♦ • ♦ department• • • under his charge or jurisdic¬
tion and for expend!tures other than ordinary maintenance. . . .
a.

Chap. 44, Section 32.
Mayors, etc., of Certain Cities to Submit
Annual Budgets, etc.,.the mayor shall submit to the city
council the annual budget which shall be a statement of the amounts
recommended by him for the proposed expenditures of the city for the
then current year .

b.

Chap. 43, Section 34.
Sites, Plans, etc.. School Buildings.
No plans for the construction of or alterations in a school building
shall be accepted, and no work shall be begun on the construction or
alteration of a school building, unless the approval of the school
committee and the mayor is first obtained .

b.

Chap. 71,

b.

Chap. 40, Section 5» Cl. Jk.
Power to Make Appropriations .
For the necessary expenses of municipal officers and employees of any
particular department . in .securing information upon matters
in which the city or town is interested .

b.

Chap. 43, Section 28.
Proposals to be Asked for Certain Contracts.
No contract for construction work or for the purchase of apparatus,
supplies or materials, whether for repairs or original construction,
the estimated cost of which amounts to five hundred dollars or more,
except in case of special emergency., shall be awarded un¬
less proposals for the same have been invited.

c.

Chan. 71, Section 14.
High School Districts . The proportion
payable by each town for the erection and maintenance of a permanent
schoolhouse and for the support of the school, including transporta^tion of pupils to such school when necessary, unless otherwise agreed,
shall be according to its proportion of the county tax.

d.

Chap. 71, Section 1.
Maintenance of Public Schools.
Every town shall
maintain, for at least one hundred and sixty days in each school year
unless specifically exempted as to any one year by the department of
education, . a sufficient number of schools for the instruc¬
tion of all children who may legally attend a public school therein

Section 68.

Towns to Maintain Schoolhouses.

Chap. 71, Section 4.
Certain Towns to Maintain High Schools.
Every
town containing . five hundred families, or householders,
shall, unless specifically exempted by the department and under con¬
ditions defined by it, maintain a high school.and it shall
be kept open for. the benefit of all the inhabitants of the town for
at least one hundred and eighty days, exclusive of vacations, in
each school year, unless specifically exempted as to any one school
year by the department because of epidemic or other emergency . . .
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d.

Chap. 43, Section 33*
Powers and Duties.
Except as otherwise pro¬
vided in this chapter and subject to any laws which limit the amount
of money that may be appropriated in any city for school purposes, the
school committee, in addition to the powers and duties conferred and
imposed by law on school committees, may provide, when necessary,
temporary accommodations for school purposes .

d.

Chap. 71, Section 37*
Duties of School Committee.
general charge of all the public schools .

d.

Chap. 71, Section 68.
Towns to Maintain Schoolhouses; Duties of
Committee.- . . . . The school committee, unless the town
otherwise directs, shall have general charge and superintendence of
the schoolhouses, shall keep them in good order, and shall, at the
expense of the town, procure a suitable place for the schools, if
there is no schoolhouse, and provide fuel and all other things neces¬
sary for the comfort of the pupils .

e.

Chap. 71, Section Jk.
Remedy in Case a City or Town Rails to Provide
Money for the Support of Public Schools.
Every city and town shall
annually provide an amount of money sufficient for the support of the
public schools .

e.

Chap. 44, Section yi.
Liability Not to be Incurred in Excess of
Appropriation.
No department financed by municipal revenue, or in
whole or in part by taxation, of any city or town, excent Boston,
shall incur a liability in excess of the appropriation made for the
use of such department, each item recommended by the mayor and voted
by the council in cities, and each item voted by the town meeting in
towns, being considered as a separate appropriation, except in cases
of extreme emergency involving the health or safety of persons or
property, and then only by a vote in a city of two thirds of the mem¬
bers of the city council, and in a town by a vote of two thirds of
the selection.

e.

Chap. 44, Section J2.
Annual Budgets, etc.

e.

Chap. 43, Section 28.
Proposals to be Asked for Certain Contracts.
No contract for construction work or for the purchase of apparatus,
supplies or materials, whether for repairs or original construction,
the estimated cost of which amounts to five hundred dollars or more,
except in cases of snecial emergency . shall be awarded un¬
less proposals for the same have been invited .

e.

Chan. 40, Section 1.
Powers to Continue.
Cities and towns shall be
bodies corporate, and, except as otherwise expressly provide, shall
have the powers, exercise the privileges and be subject to the duties
and liabilities provided in the several acts establishing them and
in the arts relating thereto.
Except as otherwise exnressly provided.

It shall have

Mayors, etc., of Certain Cities to Submit
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cities shall have all the powers of towns and such additional powers
as are granted to them by their charters or by general or special
law, and all laws relative to towns shall apply to cities.
e.

Chap. 40, Section 4.
Power to Contract.
A town may make contracts
for the exercise of its corporate powers .

e.

Chap. 40, Section 5»
Power to Make Appropriations.
A town may at
any town meeting appropriate money for the following purposes:. . .
(2) For the support of public schools authorized or required by law,

e.

Chapter 43, Section 29.
Mayor to Approve Certain Contracts ....
All contracts made by any department, board or commission where the
amount involved is five hundred dollars or more shall be in writing,
and no such contract shall be deemed to have been made or executed
until the approval of the mayor, and of the department or board
making the contract is affixed.

f.

Chap. 71, Section 68.
Towns to Maintain Schoolhouses; Duties of
Committee; ....
Every town shall provide and maintain a sufficient
number of schoolhouses, properly furnished and conveniently situated
for the accomodation of all children therein entitled to attend the
public schools.The school committee, unless the town other¬
wise directs, shall have general charge and superintendence of the
schoolhouses, shall keep them in good order, and shall, at the ex¬
pense of the town, procure a suitable place for the schools, if there
is no schoolhouse, and provide fuel and all other things necessary
for the comfort of the pupils.

........ ,Tv.

i
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CITATION'S

a.

236 Mass.210.

b.

282 Mas3.1?0.
"What the committee did was not to contract for plans
and specifications and for services in making alterations or repairs
of certain school buildings to comply with the order of the inspector;
but was to obtain expert advice with regard to the action to be taken
by it in view of that order and of its duty to make repairs.
There
is no question that it had power to make ordinary repairs, and a duty
to do so.
It wa3 not called upon to obtain the approval of the mayor
in regard to them; nor was it bound to contract in writing or to ob¬
tain the mayor's approval of a contract for an amount less than $500
.... The answer might affect seriously the wisdom of undertaking
repairs on other school buildings.
We think the school committee
was authorized to obtain that advice.
In Hollins V, Salem, 251
Mass.468, we held that a mayor was authorized to employ, at the city's
expense, and expert to advise him with regard to a schoolhouse con¬
struction contract, so that he could decide wisely on his course of
action."

e.

216 Mass. 62.
"The material facts are that the school committee in
making up the annual estimate for expenses for schools for the cur¬
rent year did not have in mind the furniture in question, although
fairly needed for the accommodation of pupils, and later sent a com¬
munication to the board of alderman (which is the legislative body
of the city) asking a sufficient appropriation for this puroose.
This reouest has not been acted upon.
Lat*er the school committee
voted to award the contract for this furniture to the petitioner.
The mayor vetoed this vote when "presented to him for approval and
thereupon the committee passed it over his veto by the reoulsite
majority.
The contract In question then was prepared and executed,
but for its validity the approval of the mayor is required.
This he
refuses, on the ground that there is no sufficient appropriation.
The unexpended balance of the appropriation for school supplies, at
the time the school committee passed the vote and signed the contract,
was largely in excess of the amount required to pay for the furniture,
but it will be needed in large part for the absolutely necessary
school supples for the year.In the detailed estimate sub¬
mitted by the school committee, ....
under the general heading

"It is elementary In the law of cities and towns that
their officers have only such powers to hind their municipalities by
contract as are conferred by the express terms or necessary implica¬
tions of statutes. . . . Under the general law the power and duty of
erecting school buildings is vested in the cities and towns and not
in the school committees.It is provided by the charter of the
defendent, St. 1890, C. 3^0, #16, that ’the city council shall not
authorize the erection of a schoolhouse or any addition thereto nor
pass any appropriation for such purpose until plans of the same have
been approved by vote of the school committee, and until such approv¬
al has been certified in writing to the council by the chairman of
said committee.'
No other part of the charter of the defedant city,
or of the general law, confers further power in this particular upon
the school committee."
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"school supplies," made up of several Items, $1,000 was asked for
furniture.
The contract in question calling for an expenditure in
excess of that sum, there is strong ground for argument that, al¬
though the appropriation actually made "by the city government was
under the single heading "School supplies" it did not exceed, for
any subdivision, the amount indicated in the estimate of the school
committee, and hence a contract for furniture larger than the de¬
tailed estimate originally submitted by the school committee would be
in excess of the appropriation voted."
e.

263 Mass.364.
In this case, also, the question concerned whether or
not the purchase price was included in the original estimate.

e.

308 Mass.232., 31
(2nd) 543*
"Ordinary commercial contracts have
never hitherto been held to belong in the field in which by longestablished policy and tradition school committees have excused ex¬
clusive and untramraeled control.
On the contrary, contracts for the
purchase of supplies, .... were held. . . to reouire actual approv¬
al by the mayor.
This decision is confined to the issue presented
in this case.
We do not decide for example, that the employment of
a teacher (See Callahan V. Woburn, 306 Mass.265) even though it might
carry a salary over $500, would require the approval of the mayor un¬
der G.L. (ter. ed.) c. 43, #29." . • . "The application of statute
providing that all contacts made by any department, board, or com¬
mission where the amount involved is $500, or more, must be approved
by the mayor, to a contract by a school committee for the furnishing
of transportation of school children for more than $500, did not en¬
croach on or derogate from the time-honored authority of school com¬
mittees over public education, since the contract was a mere business
transaction which did not directly relate to methods of education or
to the policy, conduct, regulation, and discipline of the schools.
G. L. (Ter. Ed.) c. 40, #1; #4, as amended by St. 1932* c. 271, #6;
c. 43, #29, as amended by St. 193®» c* 378, #10; c. 71, #37."

f. 311 Mass.679, 43 N.E. 2d. 8.
"Employment of janitors and custodians
of school buildings is necessary to the effective exercise of the ex¬
press duties imposed by this section.

ANSWERS

a.

A school committee cannot contract for the building of a new school*
It can insist on the schoolhouse being built and no construction can
be done without its approval.
The erecting of public buildings is a
municipal power and not the school committee's.

b.

In the first citation, the court did not rule on the expense of it
if it had been over $500 but simply said that, under c. 40, #5, the
school committee could incur expense and bind the city to pay for
such information.
In the second citation, the court ruled that
getting such information by a mayor was not a contract for construc¬
tion and did not come under c. 43, #28.
Apparently, an expense of
this kind, approved by the mayor, incurred in good faith, and with
the city's interest in view, is binding on the city.

c.

The proportion payable by each town for the erection and maintenance
of the schoolhouse shall be according to its proportion of the county
tax, unless otherwise agreed.

d.

If a school is closed because of a fire or for any other reason, it
would apnear that the school committee must, according to c. 71,
section 1, and c. 71, section 68, "procure a suitable place for the
schools" unless specifically exempted by the department.
C. 43,
section 33 would seem to mean therefore, that other accommodations
than schoolhouses were meant in this permissive legislation.

e.

A school committee may make a contract for furniture, alterations
in buildings, etc., for more than $500, by competitive bidding ac¬
cording to c. 43, #28, if the estimated amount of the contract was
in the requested appropriations sent to the mayor.
Otherwise, the
school committee, like any other department, cannot exceed its appro¬
priation unless approved by the mayor and the council.
The first
two cases cited involved transactions which were related "directly
to methods of education or policy, conduct, regulation, and disci¬
pline of the schools".
However, in the other contracts handled by*
the school committee, which might be classified as "mere business
transactions" and could be handled by another city department, the
refusal of the mayor alone to approve the contract may be sufficient
to prevent the city from being held liable for actions of the school
committee.
A contract for transportation made by the school commit¬
tee was thus held void.

f.

A school committee must employ .janitors for a school.
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